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Slide 1 Generally, Olmstead


Shifted the legal landscape in important but subtle ways.

Affected both federal and state legislative and policy efforts towards community integration, albeit very slowly.

Slide 2 Olmstead established two basic legal principles:

Medically unjustifiable institutionalization of persons who desire to live in the community violates the ADA.

States have legal obligations to remedy discriminatory practices through “reasonable modifications” of public programs.

Slide 3 Under the ADA…


A covered entity cannot discriminate against otherwise qualified individuals soley


On the basis of their disability.


“qualified persons” with disabilities are those who can perform essential job


functions with or without reasonable modifications, or who meet the essential


qualification standards for a program or activity.


“Disability” is defined as having one or more substantial limitation on a major


life activity, a record of such a disability, or regarded as having such a disability.

Slide 4 Title 2 of the ADA requires that…


“a public entity shall make reasonable modifications in policies, practices, or 


procedures when the modifications are necessary to avoid discrimination on the 


basis of disability…A public entity shall administer services, programs, and 


activities in the most integrated setting appropriate to the needs of qualified 


individuals with disabilities”.


Public entities NOT required to make “fundamental alterations” to these public 


Programs, etc.

Slide 5 Thus, the ADA strengthens disability law by…


Moving away from the notion of the “least restrictive setting” (Rehabilitation Act).


In favor of “most integrated community setting” consistent with the individual’s


Needs and desires.

Slide 6 Key community integration domains:


Community-based housing.


Fair participation in workplace.


Access to public transportation.


Access to healthcare.


Appropriate personal assistance services.

Slide 7 Specifics of the Olmstead Decision:


Discrimination is present if the person in question desires to live in the 


Community, the state’s treating professionals agree the person is capable of


Community living, and such an arrangement can be achieved through a 


“reasonable modification” of the state program.

Slide 8 Which leaves certain unanswered questions:


When do changes in Medicaid and other state programs amount to “fundamental 


Alterations” as opposed to “reasonable modifications” and thus lie beyond the 


Power of the courts?


What is a “reasonable pace”?


How much change is necessary to achieve community integration under the 


ADA?

Slide 9 Reasonable Modification v. Fundamental Alteration


2 ways of looking at the issue: eligibility criteria and services for eligible persons


In both scenarios, program design v. administration is crucial and there are two 


Legal cases that demonstrate this:  for eligibility criteria there is “Martin”; for 


Services for eligible persons there is “Rodrigues, Townsend, Fisher”.

Slide 10 Defining “Reasonable Pace”


Becomes very intertwined with the “reasonable promptness” requirement under 


Medicaid.


Usually both claims are made in a lawsuit


Examples of lawsuits:  Boulet, Bejamin H., Bryson, Makin

Slide 11 Disability Policy Initiatives in the wake of Olmstead:


Policy changes are needed to reach the fundamental alterations that courts


Cannot order.


Clinton/Bush administrations issue five separate Medicaid Directors letters 


Outlining requirements for “effectively working plans”.

Slide 12 More Federal Moves…


New Freedom Initiative: Evaluating residential placements, investigations and 


Enforcement actions against developers, encouraging private litigants to engage 


The DOJ, DOL Office of Disability Policy awarded $500,000.


2000 Congressional creation of the Real Choice Systems Change Grant 


program -- $160 million.

Slide 13 On the State side…


29 states have issued Olmstead-related plans or reports.


These plans all include key community integration measures:  outcome-based 


Measures (transitioning from institutions, elimination of waiting lists), intermediate


Measures (building system and provider capacity, investment of resources, 


Development of appropriate tools).

Slide 14 Medicaid Developments:


Serving 1 in 5 persons with chronic disabilities under age 65 of estimated 25 


Million total.


Coverage extending well beyond that available in conventional health insurance.


ICF/MRs that are small in size.


IMD exclusion exception.

Slide 15 Medicaid Developments Continued…


Home and community-based waiver services: spending on HCBS has grown 


From 37% (1992) to 66% (2001) of all Medicaid community services spending.


In 1992, 15% of all Medicaid long-term care spending went to HCBS waiver slots,


As compared to 30% in 2002.


Prohibits arbitrary coverage limits.


Managed Care options.

Slide 16 In Conclusion


Olmstead established broad legal standards.


Lofty goals can only be truly reached through fundamental alterations.


Long road ahead – goals:  change the definition of “disability” under Medicaid (so


That it is the same as under the ADA and Rehab Act), and propel investments in


Community services by making HCBS a Medicaid Option, not a waiver.

Weblink to the report, “Olmstead at Five: Assessing the Impact”

http://www.kff.org/medicaid/7105a.cfm 

Weblink to the video that accompanies the report: http://www.kff.org/medicaid/kcmu062104oth.cfm 

